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“Those who cannot remember the 

past are condemned to repeat it.”

George Santayana (1905) Reason in 

Common Sense, p. 284, volume 1 of 

The Life of Reason













































What is “good” regulation of alcohol and 

who gets to decide?

“Public policy” is a balancing of choices, 

which seems to make it appear to be a 

constantly moving target.

Beyond keeping alcohol out of the hands 

of minors and keeping communities safe, 

it is often difficult to articulate a coherent 

public policy of alcohol regulation.



Hard to explain the three-tier system and 
the purposes behind the tied-house laws.

Alcohol seems to be viewed more and 
more as a commodity rather than a 
potentially dangerous product deserving 
of strict regulation.

This results in policy decisions often 
being made based upon economic 
considerations of the alcoholic beverage 
industry.



Evolution of alcohol regulation in 

California since the 1950’s has been 

toward breaking down strict segregation.

As influential individuals and companies 

seek to do business across tiers, there is 

greater pressure to allow cross-tier 

ownership and promotional 

opportunities.



Everyone wants a piece of the pie: third 
party providers, event promoters, brand 
builders, intellectual property, apps, social 
media, delivery services, etc., etc.

Regulatory challenges of dealing with 
unlicensed parties – what they tell us they 
are doing is not always accurate (or can 
change very quickly).

Who is really controlling the transaction and 
selling the alcohol.



 Cal. Constitution, Art. XX, Sec. 22: Exclusive 

power to regulate reserved to the state.

 ABC Act is a restrictive statute: Unless you are 

permitted to do something, it is prohibited.

 Section 23300: Not allowed to exercise 

privileges of a license without holding a 

license.

 Section 23355: Licensee only allowed to 

exercise privileges specified and no others.



This division is an exercise of the police powers of the State for the 

protection of the safety, welfare, health, peace, and morals of the 

people of the State, to eliminate the evils of unlicensed and unlawful 

manufacture, selling, and disposing of alcoholic beverages, and to 

promote temperance in the use and consumption of alcoholic 

beverages. It is hereby declared that the subject matter of this 

division involves in the highest degree the economic, social, and 

moral well-being and the safety of the State and of all its people. All 

provisions of this division shall be liberally construed for the 

accomplishment of these purposes. 



California Constitution (Article XX, Section 22):

“The State of California. . .shall have the exclusive right and 
power to license and regulate the manufacture, sale, 
purchase, possession and transportation of alcoholic 
beverages within the State.”

“All alcoholic beverages may be bought, sold, served, 
consumed and otherwise disposed of in premises which 
shall be licensed as provided by the Legislature.”



 Bus. & Prof. Code section 23300:
“No person shall exercise the privilege or perform 
any act which a licensee may exercise or perform 
under the authority of a license unless the person is 
authorized to do so by a license issued pursuant to 
this division.”

 Bus. & Prof. Code section 23355:
“Except as otherwise provided in this division and 
subject to the provisions of Section 22 of Article XX of 
the Constitution, the licenses provided for in Article 2 
of this chapter authorize the person to whom issued to 
exercise the rights and privileges specified in this 
article and no others at the premises for which issued 
during the year for which issued.”



Can brew beer.
 In addition can:

• Sell beer to licensees authorized to sell beer 
(i.e., sell to wholesalers and retailers)

• Sell beer produced by or for them “to go”

• Sell beer they produce for consumption on 
the premises

• Sell beer and wine for consumption on the 
premises of their own restaurant.



 Beer manufacturers may also exercise retail privileges 

(including owning on-sale licenses) at up to 6 locations.

• With on-sale license this allows for operation of a full bar, 

serving beer, wine and distilled spirits.

• Must purchase all alcoholic beverages from a wholesaler; 

except for alcoholic beverages manufactured by the beer 

manufacturer at a single location contiguous or adjacent to the 

on-sale licensee.

 A beer manufacturer may exercise all its license 

privileges, except for making beer, at branch offices.







 Type 75 license: “Brewpub-restaurant”

• On-sale (restaurant) license to sell beer, wine and distilled 

spirits

• With brewing privileges

• Must have a minimum seven-barrel brewing system

• Must produce at least 100 barrels but not more than 5,000 

barrels of beer annually

• May sell beer it produces to wholesalers (cannot self-

distribute to other retailers)

• All alcoholic beverages, other than beer it produces on the 

premises, must be purchased from wholesalers (or 

winegrower)



















Drizly believes an exclusive relationship 

it holds with the Wine & Spirits 

Wholesalers of America trade group, 

which has invested in the startup, gives it 

a distinct advantage in what is a highly 

regulated industry. Some of the group's 

alcohol wholesalers are now allowing 

Drizly to display all the alcohol they carry 

in their warehouses, versus just what is 

available in local stores. That should 

eventually give Drizly access to tens of 

thousands of different alcoholic items, 

Rellas said.

If a local liquor store doesn't carry it, a 

Drizly customer can now order it anyway 

and have it delivered the following day. 

This new service is only currently 

available in Boston and Washington, D.C, 

but should expand to five new markets in 

the next three months.



Recent headline in Sacramento Bee 
newspaper:

Tweets cause trouble for Sacramento-area 
wineries, breweries

• The event: A food and wine festival sponsored by a 
large chain retailer.

• The violation: Promoting a retailer via social media.

“Two days till @SaveMart Grape Escape in 
Downtown #Sacramento! Get tickets and info 
here: http://bit.ly/U7XFVq.”



Sacramento cancels popular Grape 

Escape after state booze regulators clamp 

down

Sacramento tourism officials on Wednesday 

canceled this year's Grape Escape, saying 

state alcohol regulators have frightened 

wineries away from the popular event.

Sacramento Business Journal

May 13, 2015



Davis Beer Week might take place after 
all

On Monday afternoon, organizers announced 
on Facebook that the alcohol-centered event 
scheduled for August would not take place, 
apparently because of concerns about 
violating laws enforced by the California 
Department of Alcoholic Beverage Control.

Sacramento Business Journal
June 22, 2015



 Assembly Bill 776 added section 23355.3, which allows far greater interaction 
between manufacturers and retailers when both are involved in nonprofit 
events:

• Both retail and nonretail licensees can sponsor or participate in events held by 
nonprofit organizations under a “one-day” license.

• Must be pursuant to a written agreement.

• Payment for sponsorship or participation may only be money paid to nonprofit 
organization.

• Nonretail licensee may donate alcohol to nonprofit as otherwise authorized.

• Retail licensees may not give, sell, or furnish alcohol to nonprofit.

• May establish varying levels of sponsorship with different promotional 
benefits—but all sponsors at each level must be treated the same.

• Sponsorship or participation must be open to all licensees, except that there 
may be a single “name” or principal sponsor.

• All sponsors must be identified in advertising of event by the nonprofit. 
However, sponsorship levels may differentiate on prominence of identification.

• Nonretail licensees may communicate sponsorship or participation by “social 
media” as defined.

• Retail licensees must conspicuously offer for sale alcoholic beverages other 
than those produced by nonretail sponsors.

• Nonretail licensee cannot pay fees for retailer sponsorship or participation.



Use of intellectual property licensing 

agreements that result in promotion of 

retailers by manufacturers.

Examples: 
• endorsement deals with “celebrity chefs”

• branding of alcoholic beverage products

Contention is that they are merely 

exercising their Constitutional rights in 

maximizing the value of their property.



Malt beverage (beer) labels branded 

with retailer logo and name:



 “This outcome—a single firm exerting influence over 

and deriving profit from two separate tiers of the 

alcoholic beverage market—is precisely what the tied-

house provisions were intended to prevent.”

 “[T]o hold that the creation of ornate systems of 

trademark licensing serves to excuse such a plain-

faced attempt to connect two statutorily separate tiers 

of the alcoholic beverage market would be to 

undermine the tied-house provisions entirely.”



Actmedia, Inc. v. Stroh (1986) 830 F.2d 957
Company leased in-store advertising 

space on shopping carts.
Challenged 25503(h) on First 

Amendment grounds.
On tied-house laws, the Court noted: 

“The California legislature enacted these statutes for two main 
purposes: (1) to prevent large-scale manufacturers and 
wholesalers of alcoholic beverages from dominating local 
markets for their products through vertical and horizontal 
integration; and (2) to promote and curb ‘excessive sales of 
alcoholic beverages’ by prohibiting the ‘overly aggressive 
marketing techniques’ that had been characteristic of large-
scale alcoholic beverage concerns.”



Applied intermediate scrutiny using four-

part “Central Hudson” test:
• Speech concerns lawful activity and is not 

misleading.

• State has a substantial interest in regulating the 

activity in question.

• The statute directly advances the asserted state 

interest.

• The statute is not more extensive than necessary 

to serve those interests.



 “Like other tied-house statutes passed in the 1930's, section 
25503(h) is primarily designed to prevent or limit a specific 
evil: the achievement of dominance or undue influence by 
alcoholic beverage manufacturers and wholesalers over 
retail establishments.”

 “Because prohibiting alcoholic-beverage manufacturers and 
wholesalers from paying retailers to advertise in their stores 
will eliminate any danger that such payments will be used to 
conceal illegal payoffs and violations of the tied-house laws, 
we conclude that section 25503(h) furthers the same 
interests that led California to enact the tied-house laws.”

 “Finally, we conclude that section 25503(h) is no more 
extensive than necessary to serve the purposes for which it 
was enacted.”



RDN sought to install video display units in 
off-sale retail stores.

The plan was to sell advertising to alcohol 
suppliers that would be shown on the 
display units.

Retailers would be paid a flat monthly fee 
plus a portion of the advertising revenue.

ABC advised them that this proposal would 
violate Business and Professions Code 
section 25503(h).

RDN promptly sued, alleging a violation of 
their First Amendment rights.



Trial court granted summary judgment to 
ABC based upon the Actmedia case.

Plaintiff sought review in Ninth Circuit, 
arguing that the Supreme Court case of 
Sorrell v. IMS Health, Inc., 131 S. Ct. 2653 
(2011), established a “heightened” level of 
scrutiny in commercial speech cases.

3-member panel of Ninth Circuit agreed, 
holding that Actmedia is “clearly 
irreconcilable” with Sorrell.

Held “intermediate scrutiny” has now given 
way to “heightened scrutiny”.



 In remanding to the trial court, the Ninth Circuit 
made the following observations about 
California’s tied house laws:
• “As an initial matter, we observe that the State’s goal of 

suppressing a particular commercial structure, rather 
than a particular commercial message, remains valid.”

• “The broad goal of ‘temperance’ also remains ‘a valid and 
important interest of the State under the Twenty-first 
Amendment.’” (Citation omitted.)

• However, “to the extent that the legislature intended to 
promote temperance by reducing the amount of point-of-
purchase advertising, as Actmedia assumed, the court’s 
skepticism regarding whether section 25503(f)–(h)’s 
burden on expression directly advances and is fit to 
achieve a permissible goal should be deepened.”



• “On remand, the district court should consider whether the 
State has shown that there is a real danger that paid advertising 
of alcoholic beverages would lead to vertical or horizontal 
integration under circumstances existing in the alcoholic 
beverage market today. While we ‘hesitate to disagree with the 
accumulated, common-sense judgments of [the] lawmakers’ 
who enacted section 25503(f)–(h), see Metromedia, 453 U.S. at 
509, we cannot say on the record before us that the State’s 
Prohibition-era concern about advertising payments leading to 
vertical and horizontal integration, and thus leading to other 
social ills, remains an actual problem in need of solving.”

• “The district court must also consider whether the State has 
shown that section 25503(f)–(h) materially advances the State’s 
goals of preventing vertical and horizontal integration and 
promoting temperance. We note that the increasing number of 
statutory exceptions to section 25503(f)–(h) call into doubt 
whether the statute materially advances these aims.”



 ABC petitioned for re-hearing en banc.
 Seeking to address two issues:

• Level of scrutiny (“intermediate” v. “heightened”)
• Comment by Court that “[p]ost hoc rationalizations for a 

restriction on commercial speech may not be used to 
sustain its constitutionality.”

 Court has not yet acted on Petition, but has 
granted requests from a number of parties to 
appear as amici in support of ABC (National Beer 
Wholesalers Assoc., Wine & Spirits Wholesalers 
of America, California Craft Brewers Assoc., 
Wine & Spirits Wholesalers of CA, CA Beer & 
Beverage Distributors, and Public Citizen).



Tied house laws are intended to regulate 
the economic relationships among the tiers 
of the industry.

Exceptions should be considered within a 
broad public policy context rather than as a 
means to advance a limited economic 
advantage.

Variations from strict adherence to 
separation can be reasonable and 
appropriate, and can allow responsible 
growth. 


