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State Small Brewer Franchise Law Carve-Outs
Existing Carve-Outs

· Arkansas:  Small brewers within the state are fully exempt from any remedies under the state’s franchise act.  Ark. Code Ann. §§ 3-5-1102(12)(B); 3-5-1403(13).  An Arkansas statute defines a small brewery as a “licensed facility that manufactures fewer than thirty thousand (30,000) barrels of beer and malt beverages per year for sale or consumption.”  Ark. Code Ann. § 3-5-1403(13).
· Colorado:  None of the state’s franchise protections are enforceable against small manufacturers.  Colo. Rev. Stat. § 12-47-406.3(8).  Specifically, the applicable statute exempts manufacturers that produce “less than three hundred thousand [300,000] gallons of malt beverages per calendar year.”  Id.
· Illinois:  The state’s franchise provisions allow small brewers whose annual volume of beer products supplied represents 10 percent or less of the wholesaler’s entire business to terminate upon payment of reasonable compensation to the wholesaler.  815 Ill. Comp. Stat. 720/7.
· Nevada:  The state’s good cause franchise protection against terminations is not enforceable against small suppliers in-state and out-of-state.  Nev. Rev. Stat. § 597.160(2).  Specifically, the statute exempts suppliers that sell “less than 2,000 barrels of malt beverages . . . in this state in any calendar year.”  Id.
· New Jersey:  A brewer from within or without the state who succeeds another brewer is exempt from a rebuttable presumption that favors an injunction preventing termination of the preexisting wholesaler when the affected brands represent a small portion (i.e., less than 20 percent) of the terminated wholesaler’s gross sales, the terminated wholesaler receives compensation, and the brewer assigns the brands to a wholesaler that already distributes its other brands.  N.J. Rev. Stat. § 33:1-93.15(4)(d)(1).
· New York:  A small brewer whose annual volume is less than 300,000 barrels produced in the state or outside of the state and who represents only a small amount (i.e., no more than three percent) of a wholesaler’s total annual sales volume, measured in case equivalent sales of twenty-four-twelve ounce units, may terminate a wholesaler upon payment of compensation for only the distribution rights lost or diminished by the termination.  N.Y. Alco. Bev. Cont. Law § 55-c(4)(c)(i).  The statute defines “annual volume” as “the aggregate number of barrels of beer” brewed by or on behalf of the brewer under trademarks owned by the brewery, or the aggregate number of barrels of beer brewed by or on behalf of any person controlled by or under common control with the brewer, “during the measuring period, on a worldwide basis.”  N.Y. Alco. Bev. Cont. Law § 55-c(4)(c)(iv). 
· North Carolina:  A small brewer may terminate a wholesaler upon payment of compensation for the distribution rights with five days’ written notice without establishing good cause.  N.C. Gen. Stat. § 18B-1305(a1).  North Carolina’s alcohol beverage statutes define a small brewer as “a brewery that sells, to consumers at the brewery, to wholesalers, to retailers, and to exporters, fewer than 25,000 barrels . . . of malt beverages produced by it per year.”  N.C. Gen. Stat. § 18B-1104(8).
· Pennsylvania:  Although not a small brewer carve-out, the state’s franchise provisions exempt in-state manufacturers whose principal place of business is in the state, “unless they name or constitute [or have named or constituted] a distributor or importing distributor as a primary or original supplier of their products.”  47 Pa. Cons. Stat. § 431(d)(5).  Warning:  this provision likely violates the Commerce Clause of the U.S. Constitution. 
· Rhode Island:  Although not a small brewer carve-out, the state’s franchise laws exempt Rhode Island-licensed manufacturers.  R.I. Gen. Laws § 3-13-1(5).  Warning:  this provision likely violates the Commerce Clause of the U.S. Constitution.
· Washington:  Small brewers holding certificates of approval are excluded from the state’s franchise protections.  Wash. Rev. Code § 19.126.020(10).  Specifically Washington’s franchise law excludes from the definition of “supplier” “any brewer or manufacturer of malt liquor producing less than two hundred thousand [200,000] barrels of malt liquor annually.”  Id.
Pending Legislation
· Indiana:  Senate Bill No. 415 includes a section providing that small brewers (i.e., brewers manufacturing no more than 30,000 barrels of beer per calendar year for sale within Indiana) may terminate an agreement with a wholesaler upon providing 60 days’ notice and compensation.  For additional information, please see http://iga.in.gov/legislative/2014/bills/senate/415/#.
· Massachusetts:  House Bill No. 267 amends Section 25E of Chapter 138 of the Massachusetts General Laws by exempting “small brewer relationships” from Massachusetts’ general prohibition against refusals to sell alcohol beverages to wholesalers.  The bill defines “small brewer relationship” as a relationship between an in-state brewer or farmer-brewer or an out-of-state brewer holding a certificate of compliance in Massachusetts (collectively, a “supplier”) and a wholesaler “if the sales of products to the wholesaler by the supplier do not exceed 20% of the wholesaler’s total sales in the prior calendar year preceding any refusal to sell.”  For additional information, please see https://malegislature.gov/Bills/188/House/H267.
· Michigan:  Senate Bill No. 216 amends Michigan’s beer franchise law to exempt small brewers, defined as a brewer producing less than 30,000 barrels of beer per year, accounting “for less than 3% of a wholesaler’s total annual sales.”  The bill provides that in “determining the 30,000-barrel threshold, all brands and labels of a brewer, whether brewed in this state or outside this state, shall be combined and all facilities for the production of beer that are owned or controlled by the same person shall be treated as a single facility.”  For additional information, please see https://www.legislature.mi.gov/(S(0ghrzpfvwbim5degto1ktuie))/mileg.aspx?page=getObject&objectName=2013-SB-0216. 
· Pennsylvania:  House Bill No. 1666/Senate Bill No. 1088 allow brewers holding a manufacturer’s license to self-distribute no more than 75,000 barrels in Pennsylvania upon certification by the Pennsylvania Liquor Control Board (“PLCB”), but do not allow a brewer to terminate a wholesaler or importing distributor in favor of self-distribution.  The bills, however, authorize brewers to terminate a distribution agreement without good cause upon 30 days’ written notice and payment to the importing distributor of the fair market value of the importing distributor’s business with respect to the terminated brands, as long as the volume of such brands does not account for more than 20 percent of the importing distributor’s entire distribution volume.  For additional information, please see http://www.legis.state.pa.us/CFDOCS/Legis/PN/Public/btCheck.cfm?txtType=PDF&sessYr=2013&sessInd=0&billBody=H&billTyp=B&billNbr=1666&pn=2289 and http://www.legis.state.pa.us/CFDOCS/Legis/PN/Public/btCheck.cfm?txtType=PDF&sessYr=2013&sessInd=0&billBody=S&billTyp=B&billNbr=1088&pn=1363.
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