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Few people working for a U.S. packaging brewery are unaware of so-called beer “franchise” laws.  Such legislation – enacted in some form in most U.S. states – limits or restricts the ability of a brewer to change distributors.  I will leave for another article any discussion of the fairness and logic of such enactments.  For now, this article explores some important basics about these laws and how they impact the brewer-distributor relationship.


While most small brewer employees know of franchise laws, I have observed that many in the craftbrewer community harbor serious misperceptions about these laws.  This article attempts to address five of the biggest “myths” I have encountered.
1. The Compensation Myth

Most franchise laws restrict the termination of a distributor to “good cause,” “just cause” or some other legal term meant to convey that to terminate, the distributor should be failing in its obligations to the brewer.  Moreover, in the real world most distributor changes occur through a negotiated process that involves the payment of “fair market value” (or some similar term) to the terminated distributor in exchange for the release of the brewer’s brands.  These two truths appear to fuel a widespread myth that a distributor must be compensated even upon termination for “cause.”  In virtually every state, that is not the law.

With only a few exceptions, under the franchise laws, good cause provides brewers with a means to terminate a deficient distributor without compensation.  In other words, if a brewer succeeds in terminating a distributor for good cause, the distributor gets nothing.  

Of course, craft brewers go into business to brew and sell great beer, not to enrich lawyers litigating franchise disputes to final judgments.  But distributors, too, must engage in a cost-benefit analysis when facing a brewer’s desire to move.  Few distributors relish facing a credible prospect of losing a brand without any compensation after a costly legal battle.  In many circumstances, then, building and documenting a strong case for a “cause” termination helps bring a distributor to the negotiating table and secure a reasonable negotiated transfer.
2. Two Contract Myths
I encounter two major myths surround contracts.  The first, which seemed more common a decade or more ago, is that a contract “trumps” the terms of a franchise law.  Indeed, the persistence of this myth traps many unwary small brewers into distribution relationships based on promises, either written or oral, that the brewer can terminate “at any time – just say the word.”  

In reality, with certain exceptions the provisions of a franchise law cannot be waived by contract, although this principle is itself subject to important caveats.  But in general, a contract – even in writing and “integrated” to exclude any other agreements – that provides for termination without either cause or compensation (you need one or the other in most states) will likely be vulnerable to a legal challenge.

The converse myth – more common with smaller packaging brewers today – is that the commands of the franchise law render written contracts unnecessary.  From a legal perspective, this grossly underestimates the power of the contracts.

For starters, most franchise laws permit termination for some type of “cause,” then define cause as the failure of the distributor to comply with the terms imposed on the distributor in its agreement (i.e., contract) with the brewer.  While oral agreements are still contracts (see below), trying to show what a brewer expected of the distributor becomes very difficult in the absence of a written document.  Keep in mind that legal disputes generally are adjudicated by people – arbitrators, judges and juries – who have no experience in the brewing industry.  Thus, while activities like rotating stock and cleaning draft lines may seem obvious to the brewer, in litigation you can expect the distributor to argue that it neither knew nor expected to attend to such quality control basics.
Moreover, a variety of contract terms can help at least blunt the most one-sided (in favor of the distributor) aspects of the franchise law.  To take just one example, if your contract is with a distributor in a far-away state, requiring arbitration can at least avoid the bias of a local judge and/or jury ruling on your dispute.

Brewers rarely wish to spend their hard-earned dollars on a costly litigation against one of their distributors.  But preparing for the worst through a strong contract provides leverage.  Your distributor will have a smart lawyer too, and will recognize the various advantages a good contract and solid preparation provides.  Having a stronger position in the hypothetical worst-case of a litigated dispute often paves the way for a quick negotiated parting of the ways.
3. The Oral Myth

This myth closely relates to the “contract myths” above.  When I ask clients if they have a contract with a distributor, I often hear: “no, we don’t have a contract, just a handshake deal.”  Statements like this fail to recognize that any ongoing relationship for the sale of goods (beer) involves a “contract” – the question becomes what are the terms of that contract?
As far as I know, every court system in the United States – not to mention the franchise laws – treat an ongoing sales relationship like the one between a brewer and a distributor as an agreement/contract.  It gives rise to obligations just like a written contract.  What’s more, under the franchise laws an oral relationship can give rise to franchise obligations as surely as a written relationship does.

If you have a “handshake deal” with a distributor in a franchise state, then, the franchise law will supply many of the important terms.  But other terms (payment terms, stock rotation, etc.) may or may not be implied or inferred, depending on the evidence before the court.  This reflects the larger legal principle that where terms are unwritten, they will be found based on oral communications, the practice of the parties (a “course of dealing”) and the customs of the industry (the “usage of trade”).  

Once again, given all the uncertainty that such factual determinations inject into a dispute, writing the terms down greatly narrows the discussion of what a distributor was or was not required to do.
4. The ABC Myth
In the brewing industry, the first (and cheapest) resource for many legal questions is a phone call to the state alcohol control agency.  Brewers wisely cultivate friendly relations with their state regulators, and most state regulators provide free advice on how a brewer can comply with the myriad of alcohol beverage laws that govern this heavily-regulated industry.

In the case of franchise laws, however, the majority of states leave franchise law disputes to the courts.  Notable exceptions exist, including Delaware, Georgia, Massachusetts and Virginia.  But in most states, the state regulator has little or no role in franchise law disputes.

A number of state regulatory authorities will freely admit that they have nothing to say in brewer-distributor disputes.  Unfortunately, I also hear stories of state regulators handing out advice about franchise disputes when they have no business doing so.  Brewers should recognize that, although things are changing today, distributors still have more clout with most state regulators.  After decades of distributors’ cultivating relationships and making sure the legislature protects their interests, brewers can expect state regulators to color their view of brewer-distributor disputes in favor of the distributor.
Before relying on state regulatory advice, brewers should first understand whether the state regulator has decision-making authority over franchise law disputes.  If they do not, at best they are entitled to provide purely “advisory” views entitled to little deference in the courts.  Brewers should recognize the difference.

*     *     *

There are, of course, many other fruitful subjects to explore on the topic of beer franchise laws.  And, as noted at the start, the time is overdue for an examination of their fairness and logic when applied to small brewers.  But for now, I hope this article helps dispel some of the common myths that many craftbrewers harbor on the subject.  Knowing the truth will help you make better business decisions in managing the distribution of your brand.

*     *     *     *     *
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